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Issue 1

COURT REPORTS

evidence to the larger calculus in determining its final outcome.
The supreme court affirmed the water court's judgment that the
evidence supporting abandonment substantially outweighed the
engineer's decision to remove the rights from the abandonment list.
Susan P. Klopman
Upper Black Squirrel Creek Ground Water Mgmt. Dist. v. Goss, 993
P.2d 1177 (Colo. 2000) (holding the Management District, not the
Commission, had authority to issue or refuse to issue well withdrawal
curtailment orders within Management District boundaries).
David Goss ("Goss") owned a well (the "Goss Well") in the Upper
Black Squirrel Creek Designated Ground Water Basin ("Designated
Basin"). His permit allowed him to irrigate forty acres with an annual
appropriation of 200 acre-feet. The Goss Well had a number two
Water
Commission's
Colorado
Ground
priority
on
the
("Commission") priority list for the Designated Basin.
On July 28, 1997, Goss filed a written request with the Commission
for issuance of a summary order requiring the cessation of pumping
from wells that were interfering with Goss' senior water rights. On
September 2, 1997, Goss filed a written request with the Management
District to enjoin the Cherokee Metropolitan District's junior
Cherokee Well and other unnamed wells that were negatively
impacting his senior rights. The Commission, through the Attorney
General, responded on September 15, 1997, that Goss should direct
his request to the Management District as it, not the Commission, had
authority over his request. On December 2, 1997, the Management
District voted to deny Goss' request on the basis that it did not have
authority over it. Consequentially, Goss filed a Complaint with the El
Paso County District Court seeking (1) a writ of mandamus compelling
either the Management District or the Commission to order the
cessation of withdrawals from wells which may be injuring his senior
rights; (2) an injunction and damages against the Cherokee
Metropolitan District; and (3) a declaratory judgment for
determination of rights and obligations regarding enforcement of his
priority.
The Ground Water Judge held that a writ of mandamus did not lie
against the Management District because the statute allows discretion
in its administration of wells, rather than establishing a nondiscretionary duty. Additionally, the Ground WaterJudge held that an
administrative remedy for alleged injury to a permitted well right
resides in the Management District and must first be exhausted before
pursuing recourse in court. The Ground Water Judge issued a
declaratory judgment, dictating that the Management District had
authority over Goss' request to enforce the priority of his well. The
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Ground Water Judge reasoned that the General Assembly granted
such power to the District, and allegations of injury are best left
initially to agency expertise. The Supreme Court of Colorado affirmed
the district court's ruling.
The court's analysis began with discussion of the differences
between "natural stream" and "ground water regulatory regimes." The
court found Goss' contentions were misplaced because the water in
question was designated ground water, not waters of a natural stream.
The court explained that the 1965 Ground Water Management Act
("GWMA") administers designated ground water priorities, a process
which differs in important respects from that of the 1969 Water Rights
Determination and Administration Act which governs waters of a
natural stream. Through a modified system of prior appropriation,
the Commission allocates designated ground water by permit, allowing
appropriation only to the point of reasonable depletion. The court
construed the legislative language as encompassing the Management
District's role in enforcing permit conditions and priorities for
designated ground water. This grant of authority includes quasijudicial decisions regarding well permits and disputes between well
owners. The court corroborated its position by declaring that the
Management District's own rules anticipate its role in enforcement
disputes, the Management District has authority to conduct hearings,
and the Management District has the Commission's resources available
to it in matters involving the enforcement of priorities. Lastly, the
Management District has discretion in its administration of wells,
rather than a non-discretionary duty. The context of the 1965 GWMA
provides that the Management District "may, by summary order,
prohibit or limit withdrawal of water from any well during any period
that it determines such withdrawal of water from said well would cause
unreasonable injury to prior appropriators."
The court held that the Ground Water Judge properly concluded
that alleged injury to a designated ground water priority is a matter
consigned initially to agency expertise and fact-finding. The court also
held that the Management District had authority both to hear Goss'
issuance request and to order the enforcement of the Goss Well
priority.
Sommer Poole
CONNECTICUT
City of Waterbury v. Town of Washington, No. XO1UWYCV
970140886, 2000 Conn. Super. LEXIS 1161 (Conn. Super. Ct. May 1,
2000) (holding plaintiff city had not established a prescriptive
easement against defendant town's riparian water rights).
In 1921, the Town of Washington ("Town") granted, by contract,

